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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No. 2 (FTC) 

SONITPUR, TEZPUR 

Criminal Appeal No. 4 (S-1) of 2012 

(Arising out of Judgment dated 18.06.11 

In G.R Case No. 779/07  

 

Sri Bhabendra Nath Tamuli  
S/o- Lt. Giridhar Tamuli 
R/o- Murhateteli 
P.S-Tezpur, 
Dist- Sonitpur, (Assam)    ... Appellant  

-VERSUS- 
1. Smt. Bharati Koch 
 W/o- Sri Uttam Koch 
 
1. Smt. Tutu Koch @ Jyotsna 

W/o- Bhaiman Koch 
 

2. Smt. Seeta Koch @ Suchitra 
W/o- Sri Prasanta Koch 
 

3. Sri Uttam Koch 
S/o- Lt. Putul Koch 
 
All are resident of 
Pub-Hazarapar 
P.S- Tezpur 
Dist-Sonitpur, Assam  
 

4. State Of Assam 
(Represented by the P.P) 
Dist- Sonitpur, Assam      ...Respondents 
 
 

APPEARANCES 

Advocates for the Appellant        : Sri Biraj Nath 

Advocates for the Respondent No. 1 to 4 : Sri Pramod Ch. Sharma  

Advocate for the Respondent No. 5       : Sri K.Adhikary, Addl. Public 
Prosecutor   

  

Date of Hearing    :-     4.7.2016 

Date of Judgment :-    11.7.2016 



Page 2 of 12 
 

J U D G M E N T 

1. The instant petition has been filed by the petitioner, Sri Bhabendra 

Nath Tamuli challenging the judgment and order dated 18.6.2011 passed 

by the Ld. Judicial Magistrate First Class, Sonitpur at Tezpur in connection 

with G.R. Case No. 779/07 whereby the Respondent Nos. 1 to 4 were 

acquitted u/s 143/294/336/506 of IPC.  

 

2. Facts of the case, in brief, is that the informant/appellant, 

Bhabendra Nath Tamuli had lodged an FIR stating, inter-alia that on 

8.5.2007 at about 9:30 AM, some persons under the leadership of the 

accused persons namely, Smt. Bharati Koch, Smt. Jyotsna Koch, Smt. Smt. 

Seeta Koch, Sri Uttam Koch and Sri Bhaimon Koch tried to destroy his shop 

and threatened to kill him. It has been further stated that they pelted 

stones, broke the window panes of his shop and uttered slang language 

and marred his reputation. The same was registered as Tezpur PS Case No. 

348/07. After due investigation, charge-sheet was submitted against the 

accused persons, namely, Smt. Bharati Koch, Smt. Jyotsna Koch, Smt. Smt. 

Seeta Koch, Sri Uttam Koch and Sri Bhaimon Koch, under section 

143/294/336/506 of IPC. In the trial before the Learned Judicial Magistrate 

First Class, charge u/s 143/294/336/506 of IPC was framed against the 

Respondent No. 1 to 4, to which they pleaded not guilty and claimed to be 

tried. During the course of trial, prosecution examined as many as six 

witnesses whereas the Respondent No.1 to 4/defence did not adduce 

evidence. Upon conclusion of trial and hearing the parties, the Learned 

Judicial Magistrate First Class, Sonitpur, Tezpur passed the judgment 

impugned in the present appeal.   

 

3. The grounds, inter alia, on which the appellant has assailed the 

judgment dated 26.06.2012 passed by the Learned Judicial Magistrate First 

Class, Sonitpur, Tezpur are, inter alia, that (i) that the prosecution had 

successfully proved its case and, as such, the accused persons ought not 

have been acquitted, (ii)  that the judgment impugned was delivered by 
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relying on the statement u/s 313 Cr.PC which is wholly impermissible, (iii) 

that the evidence of the prosecution was not considered in its true 

perspective.  

 

4. I have perused the records, the memorandum of appeal and heard 

the Learned Counsel for the appellant and the Learned Addl Public 

Prosecutor. Whereas the Learned Counsel for the Appellant reiterated the 

grounds urged in the Memorandum of Appeal, the Learned Counsel for the 

Respondent Nos. 1 to 4 and the Ld Addl. Public Prosecutor supported the 

judgment and submitted that the same does not call for any interference. 

5. In order to consider the rival submissions advanced, the evidence 

lead during trial is recapitulated herein below.  

 

6. PW 1, complainant Sri Bhabendra Nath Tamuly deposed that on 

08.05.2007 at about 8:30 AM, when he went to his shop at Murhatetly 

Tiniali, Tezpur, one person crossed his shop, in a speed and about 15-20 

persons were chasing her. People in the said crowd, divided themselves in 

two groups, one group stood near his shop and other group was standing 

near a tree. The person who was being chased was Minati Borah. PW 1 

stated that persons who assembled in front of his shop started pelting 

stones and shouting in foul language. As a result of pelting of stones, the 

photo frames of God, and glasses of his shop were broken. PW 1 stated 

that the glass of the ventilator too had broken. PW 1 stated that the 

accused persons threatened to kill him and they scolded him by 

questioning whether Minati Borah was his mistress. PW 1 further stated 

that Puspa Deka, Krishna Koch, Tapan Borah, Robin Tamuli and others 

were the ones amongst those who had pelted stones. PW 1 stated that 

when they tried to forcibly enter in his shop, he pulled down the shutter of 

his shop and went home and thereafter, he went and lodged the FIR (Ext. 

1).   
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7. In cross examination, PW 1 stated that he knew the woman who 

was being chased, she was a widow and he had visiting terms with her.  

PW 1 stated that the widow had a son and that her house was at a 

distance of 2 phurlong. PW 1 denied the suggestion that he had an illicit 

relation with the woman. PW 1 stated that there were about 8-9 houses in 

between the house of the said widow and his house and on one side there 

was a railway line. PW 1 denied the suggestion that the women had not 

entered in his shop. PW 1 denied the suggestion that since Minati‟s 

daughter-in-law had filed a case against him and as he had been arrested 

by the police, thus, he had lodged the instant false case; that he had not 

deposed in the manner he had narrated in the FIR. PW 1 denied the 

suggestion that he had not stated the names of other persons as accused 

before the IO apart from the five accused persons; that the persons named 

as accused persons by him were not involved in the occurrence; that the 

widow had taken shelter in his house. PW 1 stated that he had not stated 

before the IO or mentioned in the FIR about any specific abusive words 

used in the occurrence. PW 1 denied the suggestion that because of the 

complaint lodged by the daughter-in-law of Minati, about his alleged illicit 

relationship, the public had come to question him regarding the same and 

someone in the crowd had pelted stones and that he had lodged a false 

case to the effect that the accused persons, who belonged to the same 

family, had pelted stones.  

 

8. PW 2, Sri Arup Kr. Tamuly, the informant‟s brother deposed that on 

the date of incident at about 9:05 to 10 AM around 15-20 persons came 

and chasing a woman and they reached his brother‟s shop. PW 2 stated 

that amongst the persons who were chasing, he had recognised Bhaimon 

Koch, Uttam Koch, Bharati Koch, Sita Koch, Krishna Koch, Robin Tamuli, 

Tapan Borah and Puspa Deka. PW 2 stated that the said persons had 

pelted stones at shop and had threatened to kill his family members. PW 2 

stated that the said persons had brought rope and threatened to tie them 

and kill them. PW 2 stated that Minati Borah had been chased by them. PW 
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2 further stated that he could not identify the other persons of the group 

as they had hidden behind the tree. PW 2 stated that police enquired and 

seized the stones vide seizure list (Ex. 2). PW 2 stated that he was in front 

of the shop at the time of occurrence.  

 

9. In cross examination, PW 2 stated that he did not remember the 

date of his marriage and he did not know that the instant case had been 

fixed on the said day and that he had not received any summons. PW 2 

stated that his brother‟s shop was near his shop and the woman who was 

being chased by the accused persons was his customer. PW 2 stated that 

he had a tea and snack shop and the informant had a hardware shop. PW 

2 stated that his brother had no illicit relationship with Minati Borah, who 

was a widow. PW 2 admitted that Minati Borah‟s daughter-in-law had 

registered a case against them and police had arrested both, his brother 

and Minati Borah and sent them to jail.  PW 2 denied the suggestion that 

he had not stated before the I/O that the accused persons had brought 

ropes with them and threatened to tie and kill them; that accused persons 

chased Minati Das, pelted stones and threatened to kill. PW 2 dnied the 

suggestion that the police had not enquired from him about the names of 

the accused persons and that because of his own protection he had not 

stated names before the IO. PW 2 denied the suggestion that he had 

stated before the I/O that Krishna Koch had come with a rope and the 

other public had threatened to cut and kill them; that his and his brother‟s 

shop were not damaged. PW 2 stated that he had not seen the seized 

stones in the Court. PW 2 denied that his brother had brought him to the 

Court and he had deposed falsely for the sake of his brother.    

 

10. PW 3, Sri Krishna Borah stated that he knew the informant. PW 3 

stated that he/PW 3 had a grocery shop at Murhateteli Tiniali. On the date 

of incident, on 8.5.2007 at about 9:30-10 AM, he was in his shop. On 

hearing commotion, he had come out and he had seen that a woman was 

being chased by 15-20 persons, in front of Bhaben Tamuli‟s shop and that 
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they started pelting stones. PW 3 stated that amongst the accused persons 

he could recognise, Bharati Koch, Bhaiman Koch, Uttam Koch and Puspa 

Deka. PW 3 stated that thereafter, he had seen the police come at the 

place of occurrence and the police seized the stones vide Ext. 2.   

 

11. In cross examination, PW 3 denied the suggestion that when the 

police enquired from him, he had stated that around 15-20 persons had 

chased a woman; and that he had not stated the names accused persons 

before the police; that he had stated before the I/O that he had not known 

anyone. PW 3 stated that he had not received summons from the Court 

and he had deposed falsely as he had good relation with the informant.  

 

12. PW 4, Munna Rajat stated that he knew both the informant and the 

accused persons. On the date of occurrence on 8.5.2007 at about 9:00 to 

10:00 AM, around 20-21 persons had created commotion in front of the 

informant‟s shop and were throwing stones; as a result of which, glass, 

ventilation, photo frames of the shop of the informant were broken. PW 4 

stated that amongst the persons he could identify Bharati Koch, Sita Koch, 

Robin Tamuli, Jyotsna Koch, Krishna Koch and Tapan Borah. PW 4 further 

stated that apart from the said persons, there were other public but he had 

not recognised them.  

 

13. In cross examination, PW 4 denied the suggestion that he had not 

stated the names of the accused persons before the I/O and had stated 

before the IO that he had not recognised the culprits. PW 4 denied the 

suggestion that he had deposed falsely in the Court.  

 

14. PW 5, Minati Borah stated that she knew both the informant and 

the accused persons. PW 5 stated that the accused persons were her 

neighbours. PW 5 deposed that on 08.05.2007, in the morning at about 9 

AM, some persons came to her house and shouted at her and started 

throwing stones on her house. PW 5 stated that in order to save herself, 

she came out from her house on the road and she reached Murhateteli, 
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while on her way to Kacharigaon OP. Then, some persons also reached 

that place and started shouting at Bhaben Tamuli near his shop and they 

went behind the tree and started throwing stones at his shop. PW 5 stated 

that she took shelter in Mina Mahanta‟s shop. Amongst 15-20 persons who 

were present, she could identify Uttam Koch, Bharati Koch, Bhaiman Koch, 

Jyotsna Koch, Sita Koch, Krishna Koch, Tapan Borah, Robin Tamuli and 

Puspa Deka. PW 5 stated that thereafter, she went to police station and 

later she learnt that Bhaben Tamuli had lodged an FIR with regard to the 

said occurrence. 

 

15. In cross examination, PW 5 stated that the name of her daughter-

in-law was Mamu Borah and she could not say where they were since the 

past 3 years.  PW 5 stated that earlier her son used to work with a theatre 

party. PW 5 stated that house of Bhabendra Tamuly was 5-6 houses away 

from her house and she knew the persons residing in the said houses. PW 

5 denied the suggestion that her daughter-in-law had informed the 

villagers that she had an illicit relationship with Bhabebdra Nath Tamuli. PW 

5 stated that the accused persons were amongst the crowd of people and 

there were other persons too. PW 5 stated that she had gone and taken 

shelter in the shop of Bhabendra Nath Tamuli.  PW 5 stated that she had 

not stated before the police about the rope and dao nor had she stated 

about throwing stones at her and on her house. PW 5 stated that when 

they had come to enquire from her, the accused persons had pelted stones 

and hurled abusive words at Bhabendra Nath Tamuli. PW 5 denied the 

suggestion that she had stated before the I/O that she came out of the 

place of the occurrence and surrendered before the police. PW 5 stated 

that her daughter-in-law had earlier given a case against Bhabendra Nath 

Tamuli and herself and both were arrested in connection with the said 

case.   

 

16. PW 6, Ajay Das Gupta deposed that on 08.05.2007, he was posted 

at Kacharigaon OP as I/C. PW 6 stated that he received an FIR from 

Bhabendra Tamuli and accordingly GDE was recorded and the same was 
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sent to OC Tezpur for registering a case; thereafter, he went to the place 

of occurrence, prepared sketch map (Ext. 4) and recorded the statement of 

witnesses. PW 6 stated that he did not find the accused persons at the 

place of occurrence. On competition of investigation, he laid charge-sheet 

(Ext 3) against the accused persons. PW 6 stated that at the place of 

occurrence he seized some stones vide seizure list (Ext. 2).  

 

17. In cross examination, PW 6 stated that the informant Bhabendra 

Nath Tamuli had not mentioned the names of other persons as accused 

except the five accused persons named in the instant case. PW 6 stated 

that PW 2/ Arup Kr. Tamuli had not mentioned the names of any persons 

as accused persons for his own safety nor had he mentioned that Krishna 

Koch had carried a rope and that the other people threatened to kill him 

and the informant. PW 6 stated that PW 2 had admitted before him that no 

damage had been caused to his or his brother‟s shop. PW 6 admitted that 

PW 3 had not stated before him that 15-20 persons had chased a woman 

and had also not stated the names of any persons as accused. PW 6 

admitted that PW 3 had stated before him that he had not recognised 

anyone. PW 6 stated that PW 4/Munna Rajat had not stated before him 

about the names of any accused persons and had stated that he did not 

recognise any accused persons. PW 6 admitted that PW 5/Minati Borah had 

not stated before him that she had taken shelter in the house of Mina 

Mahanta and had stated that she/PW 5 had gone to the police station to 

surrender. PW 6 stated that there was a case registered against Minati 

Bora and the informant by her daughter-in-law alleging illicit relationship 

and that both had been taken in custody. PW 6 stated that he had not seen 

the seized stones in the Court. PW 6 denied the suggestion that no such 

stone was seized.  

 

18.  Ld Counsel for the appellant during the course of argument has 

stated that since the informant and PW 5 had specifically stated the names 

of the accused persons to be the ones who had pelted stones on the shop 
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of the informant and having uttered foul language and threatened the 

informant/PW1, the Ld trial Court could not have reached a finding of not 

guilty. 

 

19.  Since the Respondent No.1 to 4 were acquitted of the charge under 

143/294/336/506 of IPC, it is to be ascertained whether on the basis of the 

evidence led by the prosecution, the Ld trial Court had rightly reached the 

conclusion that the prosecution was not successful in proving the charge 

against the Respondent No.1 to 4, beyond reasonable doubt. 

 

20. Ld. Counsel for the Respondent No. 1 to 4 relied upon the judgment 

of the Hon‟ble Supreme Court in (i) Sunil Kumar Sambhudayal Gupta and 

others –vs- State of Maharastra, reported in 2011 (99) AIC 168 (S.C) and 

(ii) Satya Narain Yadav -vs- Gajanand and another, reported in 2008 (69) 

AIC 213 (S.C) in support of his submission that this Court, while 

considering the appeal against acquittal, ought to bear in mind that there is 

double presumption in favour of the accused, the first one being that of 

innocence and the second that the accused had earlier secured acquittal.  

 

21. The above principles are well settled. Hence, bearing the said 

principle in mind, this Court re-appreciates the evidence re-capitulated 

hereinbefore. 

 

22. The first charge against the Respondent No.1 to 4 was that they 

were members of an unlawful assembly.  Section 141 IPC, provides inter 

alia, that if the object of the assembly of five or more persons is, amongst 

others, to commit any mischief or criminal trespass or other offence, the 

said assembly would be designated as unlawful assembly. Section 142 IPC 

provides that “Whoever, being aware of facts which render any assembly 

an unlawful assembly, intentionally joins that assembly, or continues in it, 

is said to be a member of an unlawful assembly.” 
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23. In the instant case, it has come on record through PW 1 and PW 2 

that 15-20 persons were „chasing‟ a women, PW 2 and PW 5 have named 

the accused persons to be amongst the persons who were present in the 

said group. PW 1/the informant and PW 5/the women who was being 

allegedly “chased” were the ones who had named the accused persons to 

be amongst those present and having committed the offence of pelting 

stones and threatening. It is seen that PW 5 herself has not stated that she 

was “chased” by the gathering. It is seen that the IO being confronted, has 

admitted that the said PWs had not identified or named any persons to be 

the ones who were present in the said group.   

 

24. That more than five people, villagers had gathered in front of the 

shop of PW 1 has not been denied by the defence, the denial is with regard 

to the commission of any mischief or offence pursuant to such gathering. 

 

26. At this point it is to be noted that admittedly, a complaint had been 

lodged by the daughter-in-law of PW 5 about PW 5‟s illicit relationship with 

PW 1. The story of the defence as emerging from the trend of cross 

examination is that the villagers had together gone to confront PW 1 about 

the said alleged complaint and it is because of the latter that a counter 

case was lodged by PW 1 by naming the accused persons. It is not 

uncommon in the rural areas for villagers to gather and ask for an 

explanation from a person who is alleged to have indulged in any immoral 

activity, the latter itself, unless proved to the contrary cannot be held to be 

an assembly of persons having gathered with the intention of causing 

mischief or committing any offence. As rightly held by the ld trial Court, the 

prosecution has failed to prove that the common object of the persons who 

had gathered was unlawful and that they had gathered with a criminal 

intention. Thus, the finding of acquittal u/s 143 IPC is held to be sound and 

does not call for inference. 
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27. Again, though some stones were seized at the place of occurrence 

but at the same time it is clear from the materials on record that nothing 

per se, was damaged and none were injured at the place of occurrence. 

Though PW 1 and PW 2 have stated that the window panes and the 

ventilator of the shop of PW 1 were damaged but the same has not been 

supported by the IO, who has admitted that PW 2 had stated before him 

that nothing was damaged. In view of the fact that there is no proof of 

damage to the shop of PW 1, it is held that the finding of the Ld trial Court 

that the prosecution had failed to prove the charge of the accused persons, 

having acted rashly or negligently in order to endanger human life or safety 

of others u/s 336 IPC, is correct and needs no interference. 

 

28. Again, though PW 1 had stated that it was the accused persons 

who used foul language but the IO has been successfully confronted on 

this aspect and IO/PW 6 has confirmed that PW 1 had not stated so before 

him. Close scrutiny of the evidence on record shows that the prosecution 

could not lay any proof of the accused persons having, uttered any 

obscene words in a public place so as to attract section 294 IPC. Hence, 

the finding of acquittal u/s 294 too is held to be sound and does not call for 

inference. 

 

29. From the discussion aforesaid, it follows that the prosecution has 

also failed to prove that the accused persons had threatened PW 1 with 

any injury to his person, reputation or property. On the contrary, it is on 

record that it was the daughter-in-law of PW 5 who had instituted a 

complaint against the alleged illicit relationship between her mother-in-law 

(PW 5) and PW 1. There is nothing on record to suggest that the said 

allegations were made in public by the accused persons to cause injury to 

the reputation of PW 1. Hence, the charge u/s 506 IPC, as rightly held by 

the Ld Trial Court, too falls. 
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30. In the light of the aforesaid discussion it is seen that no good 

reasons for interference with the judgment of acquittal as delivered by the 

Ld. Trial Court is found in the instant case. This Court has not found the 

findings as recorded by the Trial Court to be perverse in, as much as, the 

Ld Trial Court has taken all the relevant and admissible materials into 

consideration. 

 

 31. In view of the above, this Court has no hesitation to hold that  the 

prosecution not been able to prove the essential ingredients of the charge 

against the accused/ respondent Nos. 1 to 4, as elaborately dealt with in 

the impugned judgment and the Ld trial Court rightly acquitted the accused 

respondent Nos. 1 to 4, of the charge u/s 143/294/336/506 of IPC. This 

Court finds no infirmity in the said acquittal. 

  

32. In the result, this Court finds the appeal to be devoid of merit and 

accordingly, the appeal is dismissed. 

33. Send back the case record to the Court of the Ld Judicial Magistrate 

First Class, Sonitpur, Tezpur, along with a copy of this judgment. 

 Given under my hand and seal of the Court on this the 11th day of 

July, 2016. 

 
      Additional Sessions Judge No. 2 (FTC) 
                        Sonitpur, Tezpur. 
 
 

 


